
Q I wish to try and protect my savings
against future care home fees. I was
considering either giving away my

property or making a large gift but I have been
told that this may be seen as deliberate
deprivation of capital. What does this mean? 

A If you move into a care home and ask the
local authority (LA) for assistance with
paying the fees the LA will carry out

calculations using both your income, savings and
other capital to assess what contribution you and
they should make. As part of this assessment the
LA can look for evidence of deliberate or intentional
deprivation of assets. Deliberate deprivation occurs
when someone gives away an asset to put them in
a better position regarding the means test for care
home accommodation.

Examples:

- Giving property to someone else or selling at an
undervalue.

- A large gift from savings.

- Setting up a trust fund that cannot be revoked.

- Deliberately reducing capital on excessive
holidays or extravagance.

- Converting savings into assets that are normally
disregarded such as investment bonds or
expensive personal possessions.

There is no time limit to these rules. If the gift was
made with a view to deliberate deprivation then it
doesn’t matter how long ago it was made. In
certain circumstances the LA may be able to
recover the asset from the person to whom it was
transferred and may refuse to fund the person in
the care home. Additionally there are many tax
consequences for both parties. If you give away
your home you will not be able to raise any capital
against it and what if you wish to move?

I suggest that you exercise great caution and
obtain legal advice before taking any further steps.

Paul Addison is a Partner and Solicitor in the 
Civil Disputes & Litigation Department. 
Direct dial 01934 637906 / addison@powellslaw.com

Your Legal
Questions
Paul Addison
Partner & Solicitor

Q I run a small business and have
encountered difficulties with a
customer who regularly delays

paying my invoices for at least a month
although he eventually pays. I have checked
my terms and conditions of business but
unfortunately there is no term covering
interest. Can I still claim interest?

AIf there is no contractual provision
between you and your customer
dealing with interest due on your

outstanding invoices then you will have a
statutory right to claim interest from your
customer for the late payment of
commerical debts. 

The UK was one of the first countries in
the EU to introduce late payment
legislation to help promote a culture

of prompt payment when the Late Payment
of Commercial Debts (Interest) Act 1998
was introduced. This legislation provides
you with the option to claim interest if your
invoice is not paid on time. Interest can be
claimed from the last day of any agreed
credit period between you and your
customer, but if there has been no credit
period agreed then the legislation sets a
default period of 30 days after which
interest can be claimed. The 30 day period
will run from the date of delivery of the
goods or performance of the service by you
or alternatively the day on which your
customer has notice of the amount of the
debt, whichever is the latter. 

The rate of interest is fixed every six
months, on the 1st January and 1st July
each year, at 8% above the Bank of England
base rate as at that date. The current rate is
therefore 8 ½%. Interest will continue to run
until the principal debt is paid. 

You will also be entitled to claim from your
customer your reasonable debt collecting
costs of between £40-£100, depending
upon the size of the debt.
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